

















This timing is important, because it coincides with the period of expansion of common law that led
(along with other causes) to the liability crisis and the subsequent tort reforms of 2002 and 2003.

The Ipp committee final report in 2002 recommended four limitations on damages for loss of
capacity to care for others.” Provisions similar to the Ipp recommendations were included in the
civil liability reforms in some states.

However, there was a very important development in 2005. The High Court® ruled that damages
for loss of capacity to care for others were not part of the common law of Australia and would be
available only if specifically provided for in legislation.

We understand that Section 281D of the Wrongs Act, which describes a set of limitations not as
restrictive as those in the NSW law, has been made irrelevant by the 2005 decision of the High
Court.

The arguments quoted from LIV and ALA submissions assert that the Parliament intended to
reinstate the head of damage. This seems unlikely when at the time of the legislation the head of
damage already existed. The only reasonable interpretation can be that the Parliament intended to
place limits on the availability and amount of this head of damage.

The issue for VCEC is whether it is satisfied that the High Court ruling should stand, or whether the
Victorian Government should legislate to establish an entitlement that the High Court said is not
part of the common law.

VCEC is correct in saying that ‘there is uncertainty about the likely impact on insurance premiums’.
It is worth noting that:

The specific wording of the access legislation is very important (e.g. is it only for disabled
family members?)

The judicial interpretation of any such wording is equally important

There is very little data available even on the pre-reform cost of this head of damage,
because it was only established in 1999, then limited in 2002/03 and abolished by the High
Court in 2005.

it is not possible to establish a reasonable cost estimate of the option in these circumstances. The
High Court has pointed out that non-economic loss damages are available to meet the need
identified in this issue, and there seems to be no good argument for the Victorian Government to
take such a risk.

There is a considerable irony here. The limitations brought in during the tort reforms to limit the
potential cost impact were taken to have legitimised this head of damage, whereas if the High
Court decision had preceded the tort reforms the head of damage would not exist at all.
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